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When May a Tenant Cut Timber without Being Guil,ty of 
Waste? — Waste is whatever tends to the destruction of an estate, 
or the depreciation in value of the inheritance. 1 In England, where 
good husbandry requires the preservation of growing timber, it is 
considered waste to cut it, 2 except in the exercise of the right of 
estovers — the right of the tenant to cut down and use as much of 
the timber growing on the premises as may be reasonably necessary 
for fuel, repairs, fences, etc. 8 But he cannot take it for sale * or 
exchange. 6 

This doctrine of the English courts has been subject to impor- 
tant modifications in this country, growing out of the difference 
between the conditions existing in England, where the land has 
been cleared and the due proportion between woodland and cleared 
land fixed by long experience and the diminution of the proportion 
of woodland to arable land might be deemed an injury to the heir 
or remainderman, and a comparatively new and undeveloped coun- 

1 Wilds v. Lay ton, 1 Del. Ch. 226, 12 Am. Dec. 91 (1822). 

* See Bond v. I_ockwood, 33 111. 212 (1864); Proffitr v. Henderson, 29 
Mo. 325 (1860). 

3 1 Washburn, Real Prop. 5th ed. 135. 

* Smith v. Smith, 105 'Ga. 106, 31 S. E. 135 (1898). 

6 Padelford v. Padelford, 7 Pick. (Mass.) 152 (1828). 
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try such as ours, where increasing the area of cleared land, so far 
from being a wrong to the heir or remainderman, is often a bene- 
fit to him. 6 In the United States, whether cutting of trees is waste 
depends upon the question whether the act is such as a prudent 
farmer would do with his own land, having regard to the land as an 
inheritance, and whether the doing of it would diminish the value 
of the land as an estate. 7 The rule established by the weight of 
authority in this country may be stated to be that the tenant may 
cut timber for the purpose of clearing the land, provided the part 
cleared, with that already prepared for cultivation, as compared 
with the remainder of the tract, does not exceed the proportion of 
cleared to wooded land usually maintained in good husbandry ; and 
provided, further, that he does not materially lessen the value of 
the inheritance. 8 

To what extent wood may be cut before the tenant is guilty of 
waste must, in an action at law, be left to the sound discretion of 
the jury, under the direction of the court. 9 

It is well settled that injunction is a proper remedy with which 
to restrain waste which is threatened or being committed. 10 

A recent case illustrating the rights of a tenant in regard to cut- 
ting timber is that of Lee v. Rogers. 11 A tenant holding under a 
devise "during widowhood" leased the land to operators, who 
worked the trees for turpentine. The testator had, during his life- 
time and up until the time of his death, so worked the trees. Per- 
sons entitled in reversion instituted an action to enjoin the work- 
ing of the trees, on the ground that it amounted to waste. The 
court refused to grant the injunction, holding that as it was a tur- 
pentine farm, and the testator had used it as such, the widow was 
also entitled so to use it. 

The general rule is that a tenant cannot, without committing 
waste, cut or injure timber except in the exercise of the right of 
estovers. 12 But to this there are these three exceptions: (1) where 
the land, when denuded of timber, .is more valuable than before; 18 
(2) where the land has been habitually utilized for the cultivation 
of timber; and (3) where the land is chiefly valuable for timber. 14 

In inquiring into the grounds for the decision in Lee v. Rogers, 15 
it is necessary to consider these exceptions. In applying them, re- 
gard must be had to whether the tenant is one by act of the parties, 

~~ *~Bond v. Godsey, 99 Va. 564, 39 S. E. 216 (1901). 

' Disher v. Disher, 45 Nebr. 100, 63 N. W. 368 (1895); Warren Co. v. 
Gans, 80 Miss. 76, 31 So. 539 (1901). 

* Alexander v. Fisher, 7 Ala. 514 (1845); Rutherford v. Wilson, 95 
Ark. 246, 129 S. W. 534, 37 L. R. A. (N. S.) 763 (1910) and note. 

* Rutherford v. Wilson, supra. 

" Pavkovich v. Southern Pac. R. Co., 150 Cal. 39, 87 Pac. 1097 (1906). 

u (Ga.) 108 S. E. 371 (1921). 

u Hawpe v. Bumgardner, 103 Va. 91, 48 S. E. 554 (1904); Moores v. 
Wait, 3 Wend. (N. Y.) 104 (1829). 

" See Bond v. Godsey, supra. 

M 1 Minor, Real Prop., § 291; Macaulay v. Dismal Swamp Co., 41 Va. 
507 (1843). 

* Supra. 



NOTES 291 

or one by act of the law, as a tenant in dower or by the curtesy. 
Where the first of these exceptions exists, cutting timber does not 
constitute waste, whether the tenant be one by act of the parties or 
by act of the law, because there is no permanent injury to the 
inheritance. 16 Where either of the last two exceptions exists, it is 
not waste for a tenant by act of the parties to cut timber. 17 The 
reason for this rule is that it was the evident intention of the grant- 
or or testator that the tenant should thus utilize the land. Whether 
in such case it is waste if done by a tenant by act of the law will be 
considered later. 

In the case of Lee v. Rogers, 16 the tenancy was one by act of the 
parties and the last two exceptions existed. The court rightly held 
that the widow had the right to work the trees. The testator left 
her a turpentine farm during widowhood. It can hardly be sup- 
posed that he intended that she should take practically nothing un- 
der the will, yet that would have been the result, if she could have 
been enjoined from working the trees. 

In IViUiard v. Williard, 19 it was said : 

"In considering the question of waste by the life tenant, respect 
must be had of the nature of the property. Here the evidence 
proves clearly that the tract was bought by Jacob and John as 
timber land, that this was its chief value, and that they were 
both engaged in cutting and rafting timber from it. The tim- 
ber was the intended source of profit, and the parties treated 
it accordingly. It is difficult to draw a distinction in this re- 
spect between profits actually drawn by the owner from the 
timber where it is the source of profit, and profits drawn from 
opened mines. Timber is no more a fixed part of the realty 
than coal or other minerals, and yet a life tenant may mine 
without limit from opened mines." 

Thus, in Lee v. Rogers, 20 the facts that the land was chiefly val- 
uable for the timber, and that the testator worked the trees during 
his life, are the grounds upon which the decision that the widow 
was not guilty of waste is based. In the absence of these facts, it 
seems that it would have been a question for the jury whether the 
working of the trees was such a permanent injury to them as to 
constitute waste. 

Having now considered the case of the tenant by act of the par- 
ties, let us turn to the tenant by act of the law, as a tenant in dower 
or by the curtesy. As we have seen, the tenant by act of the law 
may cut timber where the land, when denuded of timber, is more 
valuable than before (the first exception), because there is no per- 
manent injury to the inheritance. 

" Owen v. Hyde, 6 Yerg. (Tenn.) 334, 27 Am. Dec. 467 (1834); Bond 
v. Godsey, supra; 1 Minor, Real Prop., § 291. 

" Bartlett v. Pickering, 113 Me. 96, 92 Atl. 1008 (1915); 1 Minor, Real 
Prop.. § 291. 

M Supra. 

10 56 Pa. St. 119, 129 (1867). 

50 Supra. 
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In the case of the last two exceptions, there is a conflict of au- 
thority as to whether the tenant by act of the law is guilty of waste 
in cutting timber. Where the tenant is one by act of the parties, the 
evident intention of the parties that the timber is to be utilized, is 
the ground for exempting him from waste. 21 But the tenant by 
act of the law can rest his claim on no such ground ; hence, on prin- 
ciple, it would seem that he would be guilty of waste. 22 Thus it has 
been held in Massachusetts, Maine and New Hampshire that a 
woman shall not be dowable of wild and uncultivated wood and 
forest lands, unless the same were used in connection with a culti- 
vated farm for supplying fuel and timber for the necessary pur- 
poses of the farm. 28 

In Ford v. Erskine 24 it was said : 

"The reason for this rule is, that dower being an estate for life 
only, woodland can be of no practical value to the tenant in 
dower, as it cannot be improved nor the wood cut off by her 
without liability for waste. As to woodland connected with 
the improved land, a different rule prevails, as in such case she 
would be entitled to wood necessary for fuel and for repairs 
of buildings, fences, etc." 

The weight of authority holds, however, that a wife is dowable of 
wild lands which are not susceptible of cultivation and in no wise 
valuable except for the timber thereon. 25 Thus the general rule is 
that where (1) the land is chiefly valuable for timber or (2) the 
land has been habitually used for the cutting of timber, the tenant 
by act of the law is not guilty of waste in cutting timber. In Carr v. 
Carr 26 it was held that a widow had not the right to make turpen- 
tine upon land assigned to her in dower, which, in the life of her 
husband, had not been used for that purpose, but that she could use 
trees that had been boxed for turpentine during his life. She might 
box new trees as those already boxed became unfit for use, but not 
so as to enlarge the crop beyond the extent which it had when 
dower was assigned. 

In Cause v. Perkins, 21 the court said : 

"So the widow may cultivate the pine-trees in her dower land, 
for the purpose of getting turpentine, and if dower is assigned 
on land fit for nothing but to afford staves and shingles, it is 
difficult to conceive what other use she can make of it." 

■ See 1 Minor, Real Prop., § 391. 

" Ibid; Brackett v. Persons Unknown, 53 Me. 238, 87 Am. Dec. 548 
(1861). 

* Conner v. Shepherd, 15 Mass. 164 (1818); Ford v. Erskine, 50 Me. 
227, 230; Johnson v. Perley, 2 N. H. 56 (1819) ; 1 Washburn, Real Prop., 
5th ed., 219. 

* Supra. 

" Allen v. McCoy, 8 Ohio 418 (1838); Chapman v. Schroeder, 10 Ga. 
921 (1851) ; 1 Washburn, Real Prop., 5th ed., 218. 
" 20 N. C. 317 (4 Dev. and B. L. 179) (1838). 
" 3 Jones' Eq. (N. C.) 177, 69 Am. Dec. 728 (1857). 
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In the leading Virginia case of Macaulay v. Dismal Swamp Co., 28 
it was held that where the land was chiefly valuable for timber, and 
where the husband had formerly used the timber for the manufac- 
ture of shingles (a combination of the last two exceptions above 
noted), the widow might use it the same way. 

A. B. C. 



Construction of the Eleventh Amendment. — The Constitu- 
tion of the United States provides, Art. 3, sec. 2, that the courts of 
the United States shall have jurisdiction of all cases between a State 
and citizens of another State. According to Hamilton in his expo- 
sition of the Constitution, the Federalist, it was not meant that any 
State would be amenable to the suit of an individual without its own 
consent ; but that was exactly the interpretation put upon it by the 
Supreme Court in Chisholm v. Georgia. 1 This decision so aroused 
the advocates of State sovereignty that at the next session of Con- 
gress the Eleventh Amendment was passed. This amendment is as 
follows : 

"The judicial power of the United States shall not be construed 
to extend to any suit in law or equity, commenced or prose- 
cuted against one of the United States by citizens of another 
State, or by citizens or subjects of any foreign state." 

Since this amendment, interference by the Federal courts, as 
courts of equity, has been sought to enjoin State officers from en- 
forcing State statutes which are thought to be unconstitutional, and 
for the enforcement of which there is no adequate remedy at law 
for the party so proceeded against. Such a situation would arise 
where irreparable injury would result from the enforcement of the 
statute, 2 or where a multiplicity of suits would result from its en- 
forcement, 3 or where the penalty provided is so severe that no one 
will dare to violate the act to test its validity. 4 The question 
whether such a suit is one against the State itself, or the public of- 
ficers of the State concerned with the enforcement of its laws, the 
courts have found difficult to answer. Consequently the Supreme 
Court has been forced to draw many fine distinctions which the 
lower courts have often misapplied. 

The question was first brought to the attention of the Supreme 
Court in Osborn v. Bank. 6 A State statute levied a tax on the Bank 
of the United States and provided that if such tax were not paid 

M Supra. 

1 2 Dall. 419. 

' Rast v. Van Deman & Lewis Co., 240 IX. S. 342, 60 L. Ed. 679, 36 
Sup. Ct. 370, L. R. A. 1917 A, 421 (1916); Minneapolis Brewing Go. v. 
McGillivray, 104 Fed. 258 (1903); Michigan Salt Works v. Baird, 173 
Mich. 655, 139 N. W. 1030 (1913). 

■ City of Hutchinson v. Beckham, 118 Fed. 399 (1902); Glucose Re- 
fining Co. v. City of Chicago, 138 Fed. 209 (1905). 

' Truax v. Raich, 239 U. S. 33, 36 Sup. Ct. 7, L,. R. A. 1916D, 645 
(1915). 

5 9 Wheat. 738 (1824). 



